
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA )
)

v. )
) No. 1:08-cr-274-ESH

KEVIN A. RING, )
)

Defendant. )
                                                            )

GOVERNMENT’S ANSWERS TO COURT’S QUESTIONS
AND OPPOSITION TO DEFENDANT’S MOTIONS IN LIMINE

On Tuesday, after defendant Kevin A. Ring filed his motions in limine to prevent

misstatements of law and strike portion of the honest-services fraud case, the Court instructed the

government to answer several questions.  The government respectfully does so below.

I. Ring’s Coconspirators (Outside His Lobbying Firms)1

The government seeks to admit under Federal Rule of Evidence 801(d)(2)(E) statements

made by the following individuals:  (1) John C. Albaugh, (2) Laura B. Blackann, (3) Ann M.

Copland, (4) Robert E. Coughlin II, (5) John T. Doolittle, (6) Julia H. Doolittle, (7) Peter J.

Evich, (8) Jennifer Farley, (8) William J. Heaton, (9) David G. Lopez, (10) Gregory J. Orlando,

and (11) Ryan J. Thomas.2

 The Court indicated that it was only interested in the public officials identified as co-1

conspirators.  The Government previously identified fourteen employees of Preston Gates and
Greenberg Traurig in a letter dated May 15, 2009.  

 Individuals whose statements the government will not offer for their truth are not2

included in this list.  For example, in GX 124 Jack A. Abramoff emailed his team that then-U.S.
Representative Ernest J. Istook Jr. had “basically asked what we want in the transportation bill.” 
Abramoff’s statement is not double hearsay because (1) Abramoff’s statement falls comfortably
within Rule 801(d)(2)(E) and (2) Istook’s question—because it is a question and not a
statement—has no truth for which it could be offered, e.g., United States v. Long, 905 F.2d 1572,
1580 (D.C. Cir. 1990).



II. The Government Is Not Charging That a Mere Failure to Disclose Gifts Constitutes
a Conflict of Interest Sufficient for Honest Services Fraud                                              

The United States is not charging Ring with scheming with public officials to fail to

disclose gifts.   Rather, the government will prove that Ring schemed to affirmatively conceal the3

conflicts of interest created by Ring’s provision of various things of value to public officials. 

Therefore, the jury must decide whether (1) a conflict of interest existed and (2) Ring schemed to

conceal it.  Ring’s criminal liability for honest services fraud thus depends in no way on any

ethics rule.

Moreover, the government does not contend that the public officials with whom Ring

schemed simply failed to disclose a conflict of interest.   A mere failure to disclose material4

information does not, standing alone, violate 18 U.S.C. § 1343, which reaches only “schemes or

artifices to defraud.”  United States v. Mandel, 591 F.2d 1347, 1363, aff’d, 602 F.2d 653 (4th

Cir. 1979) (en banc).   “Thus, the breach of fiduciary duty must be linked with some actionable

fraud in order for the proscriptions of the mail fraud statute to apply.”  Id.  The Court will

therefore instruct the jury that it must find a material misrepresentation or omission, not simply a

failure to disclose.

  The Government has not charged Ring with aiding and abetting the filing of false3

disclosure forms, in violation of 18 U.S.C. §§ 1001 and 2, which would be the relevant charge if
the only conduct was the willful failure to disclose gifts on a required disclosure form.

 This is true despite the parties’ sometimes confusing reference to “undisclosed conflicts4

of interest.”  Concealment is the key.  The government does not contend that a mere failure to
disclose a conflict of interest is, by itself, enough to constitute honest-services fraud.  The
government is therefore taking on a heavier burden than perhaps the Court has contemplated.
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Where an ethics rule required disclosure of a gift, travel, or some other thing of value, the

public official’s failure to follow that rule is simply evidence of intentional concealment.   Such a5

failure would therefore fall into the same category of other types of concealment evidence such

as (1) a discussion or email exchange Ring had with a coschemer about not putting names on

receipts or (2) Ring’s use of the term “fruit” to disguise tickets.  

II. Public Officials Have a Fiduciary Duty to Disclose Conflicts of Interest

It goes without saying that a public official owes a fiduciary duty to the citizenry.  E.g.,

United States v. Kincaid-Chauncey, 556 F.3d 923, 939 (9th Cir. 2009) (“[A] public official acts

as trustee for the citizens and the State and thus owes the normal fiduciary duties of a trustee,

e.g., honesty and loyalty to them.” (quotation marks and ellipsis omitted)), cert. filed, No. 09-

5076 (U.S. June 29, 2009); United States v. Sorich, 523 F.3d 702, 712 (7th Cir. 2008) (“It may

well be that merely by virtue of being public officials the defendants inherently owed the public a

fiduciary duty to discharge their offices in the public’s best interest.”), cert. denied, 129 S. Ct.

1308 (2009); United States v. Walker, 490 F.3d 1282, 1297 (11th Cir. 2007) (“Public officials

inherently owe a fiduciary duty to the public to make governmental decisions in the public’s best

interest.  If an official instead secretly makes his decision based on his own personal interests—

as when an official accepts a bribe or personally benefits from an undisclosed conflict of interest,

the official has deprived the public of his honest services.” (quotation marks and citation

  The government does not intend to discuss the intricacies of the gift rules discussed in5

the House Ethics Manual or Senate Ethics manuals and corresponding rules. The government,
however, does plan to demonstrate through its FBI summary witness that certain required
disclosure forms by public officials were false.  However, in order to minimize the confusion
regarding the intersection of the gift rules and the required disclosure forms, the Government will
demonstrate the falsity of the disclosure forms through the receipt of tickets, but not the receipt
of meals and drinks.
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omitted)); United States v. Holzer, 816 F.2d 304, 307 (7th Cir. 1987) (“A public official is a

fiduciary toward the public . . . .”); United States v. Margiotta, 688 F.2d 108, 124 (2d Cir. 1982)

(“[I]ndividuals who in reality or effect are the government owe a fiduciary duty to the

citizenry.”); United States v. Mandel, 591 F.2d 1347, 1363 (“[A] duty to disclose material

information need not necessarily be based upon the existence of some statute or regulation

prescribing such a duty.  Rather, the duty to disclose may exist because of the relationship

between the one possessing the material information and another.”), aff’d, 602 F.2d 653 (4th Cir.

1979) (en banc); United States v. Bush, 522 F.2d 641, 652 (7th Cir. 1975).

Consequently, a conflict of interest required for honest services fraud does not depend on

any specific disclosure form. Rather, “the obligation to disclose material information inheres in

the legislator’s general fiduciary duty to the public.”  United States v. Sawyer, 239 F.3d 31, 40

(1st Cir. 2001) (Sawyer II) (alteration and quotation marks omitted); accord United States v.

Margiotta, 688 F.2d 108, 128 (2d Cir. 1982) (finding an “affirmative” “duty to disclose material

information or give notice of his conflict of interest” due to defendant “having undertaken basic

functions of government”); Bush, 522 at 651-52 & n.11 (holding that a public official, by virtue

of his office, had duty “to disclose and not conceal facts known to him which he had reason to

believe were material”).  “Fraud in the common law sense of deceit is committed by deliberately

misleading another by words, by acts, or, in some instances—notably where there is a fiduciary

relationship, which creates a duty to disclose all material facts—by silence.”  United States v.

Dial, 757 F.2d 163, 168 (7th Cir. 1985).6

 Dial went on to say that “[l]iability is narrower for nondisclosure than for active6

misrepresentation.”  757 F.2d at 168.  Of course, a mere failure to disclose material information
does not, standing alone, violate 18 U.S.C. § 1343, which reaches only “schemes or artifices to
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As Judge Posner explained in the context of a case involving a public official,

Fraud in its elementary common law sense of deceit—and this is one of the
meanings that fraud bears in the [mail fraud] statute—includes the deliberate
concealment of material information in a setting of fiduciary obligation.  A public
official is a fiduciary toward the public, including, in the case of a judge, the
litigants who appear before him, and if he deliberately conceals material
information from them he is guilty of fraud.  When a judge is busily soliciting
loans from counsel to one party, and not telling the opposing counsel (let alone the
public), he is concealing material information in violation of his fiduciary
obligations.

Holzer, 816 F.2d at 307 (citation omitted).

Consequently, the concealed conflict of interest in honest services fraud is not based on

the ethics rules of Congress or the Executive branch, but rooted in the inherent fiduciary duty that

a public official owes to the public.

III. Cases Uphold the Conviction of Private Individuals Even Where No Rules Make the
Conflict of Interest Disclosable                                                                                 

Courts have found that not just public officials, but also private individuals can be held

criminally liable pursuant to the concealed conflict of interest prong of honest services fraud.  For

example, In Sawyer II, the First Circuit upheld a lobbyist’s conviction for honest services fraud

based on the lobbyist scheming with a public official to violate the public official’s general

fiduciary duty to disclose a conflict of interest.  239 F.3d at 39-42; accord United States v.

Sawyer, 85 F.3d 713, 724-33 & n.17 (1st Cir. 1996) (Sawyer I) (upholding lobbyists’ conviction

where “allegations that Sawyer caused legislators to violate their statutory disclosure obligations

defraud.”  Mandel, 591 F.2d at 1363.  “Thus, the breach of fiduciary duty must be linked with
some actionable fraud in order for the proscriptions of the mail fraud statute to apply.”  Id. 
Therefore, because the Court will instruct the jury that it must find a material misrepresentation
or omission, and not simply a failure to disclose, that part of Dial’s discussion is irrelevant.
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were withdrawn by the government at trial,” because “the obligation to disclose material

information inheres in the legislator’s general fiduciary duty to the public”).

Similarly, the Fourth Circuit in Mandel held that the government could prosecute private

individuals under § 1346 due to their nondisclosure and concealment of material information

“even though no state or federal statute or common law is transgressed in terms.”  591 F.2d at

1347.

It should first be noted that a duty to disclose material information need not
necessarily be based upon the existence of some statute or regulation prescribing
such a duty.  Rather, the duty to disclose may exist because of the relationship
between the one possessing the material information and another, for example,
employer-employee; public official-public body.  As the Seventh Circuit recently
stated:  An employee owes his employer a duty of loyalty which includes a duty
not to conceal facts known to him which he has reason to believe are material to
the employer’s conduct of its business and affairs.  Thus, a government official’s
duty to disclose need not be based upon the existence of some statute prescribing
such a duty.

Id. at 1363 (quotation marks and alterations omitted) (quoting Bush, 522 F.2d at 652).

IV. In Any Event, Each Government Branch Has Promulgated Fiduciary Duties

Alternatively, even if the Court disagrees that public officials owe an inherent duty to the

public, the United States Congress and executive branch have promulgated several rules that

create such a duty.  

For example, 5 C.F.R. § 2635.101 describes the duties of all Executive Branch

employees:

Basic obligation of public service.

(a)  Public service is a public trust.  Each employee has a responsibility to the
United States Government and its citizens to place loyalty to the Constitution,
laws and ethical principles above private gain.  To ensure that every citizen can
have complete confidence in the integrity of the Federal Government, each
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employee shall respect and adhere to the principles of ethical conduct set forth in
this section, as well as the implementing standards contained inthis part and in
supplemental agency regulations. 

(b)  General principles.  The following general principles apply to every employee
and may form the basis for the standards contained in this part.  Where a situation
is not covered by the standards set forth in this part, employees shall apply the
principles set forth in this sectionin determining whether their conduct is proper.

  (1)  Public service is a public trust, requiring employees to place loyalty to the
Constitution, the laws and ethical principles above private gain.
  (2)  Employees shall not hold financial interests that conflict with the
conscientious performance of duty.
  . . . 
  (4)  An employee shall not, except as permitted by subpart B of this part, solicit
or accept any gift or other item of monetary value from any person or entity
seeking official action from, doing business with, or conducting activities
regulated by the employee's agency, or whose interests may be substantially
affected by the performance or nonperformance of the employee's duties.
. . . 
  (7)  Employees shall not use public office for private gain.
  (8)  Employees shall act impartially and not give preferential treatment to any
private organization or individual.
. . . 
  (11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate
authorities.
. . . 

5 C.F.R. § 2635.101

Similarly, Congress has promulgated rules creating a basic duty to serve the public,

finding that any person in government service should:

1.  Put loyalty to the highest moral principles and to country above loyalty to
Government persons, party , or department.
. . . 
5.  Never discriminate unfairly by the dispensing of special favors or privileges to
anyone, whether for remuneration or not; and never accept for himself or his
family, favors or benefits under circumstances which might be construct by
reasonable persons as influencing the performance of is governmental duties.
. . .
9.  Expose corruption wherever discovered.
10.  Uphold these principles, ever conscious that a public office is a public trust.
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Code of Ethics for Government Service, 72 Stat., part 2, B12 (195), H. Con. Res. 175, 85th

Cong.

Consequently, public servants, employed in the Executive branch or in the Legislative

branch have a duty to serve the public that is not only inherent, as described above, but also

grounded in rules and regulations.

V. As to the Payment of an Illegal Gratuity, the Court Should Instruct the Jury on the
“Otherwise Than as Provided by Law for the Proper Discharge of Official Duty”
Element                                                                                                                               

Section 201(c)(1) requires that the illegal gratuity be made “otherwise than as provided by

law for the proper discharge of official duty.”  18 U.S.C. § 201(c)(1).  Therefore, for purposes of

Count II and the illegal gratuity object of Count I, the Court should instruct the jury that an

executive branch official may not

(1) [a]ccept a gift in return for being influenced in the performance of an official
act; (2) [s]olicit or coerce the offering of a gift; or (3) [a]ccept gifts from the same
or different sources on a basis so frequent that a reasonable person would be led to
believe the employee is using his public office for private gain.

5 C.F.R. § 2635.202(c).  There is no exception to these principles (other than for the President

and Vice President of the United States).

VI. The Government Need Not Specify Illegal Gratuities for Purposes of Count I

For purposes of the conspiracy charge, the government is not required to prove specific

gratuities.  This stems from the fact that the government does not need to prove that the

conspirators ever successfully paid a gratuity.   United States v. Suggs, No. 1:07-cr-152-ESH, at

38-39 (D.D.C. Mar. 6, 2008) (jury instructions); accord United States v. Boyle, 482 F.2d 755,

766 (D.C. Cir. 1973).  The government must prove only that Ring agreed with another person to
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take actions that constitute the payment of an illegal gratuity.  The coconspirators need not have

identified or agreed upon the payment of a specific gratuity.

An example in a different context makes plain this principle.  In a criminal conspiracy to

rob a bank, the government must prove only an agreement to rob a bank and an overt act in

furtherance, for example buying masks.  The government need not prove which bank the

coconspirators agreed to rob.  Indeed, the coconspirators in this example would be guilty even

before they had decided on a particular bank.  Similarly, to prove conspiracy to pay an illegal

gratuity, the government must prove only that Ring agreed with another person to take actions

that constitute the payment of an illegal gratuity.  The government need not prove that the

conspirators agreed on a specific official act, public official, or thing of value.

Of course the Court will instruct the jury at length on these principles, and the

requirement that the jurors unanimously agree on a specific object of the conspiracy and a

specific overt act in furtherance.

VII. Ring’s Concealment Is Relevant to Both Honest-Services Theories

Ring’s concealment of the identities of public officials on his expense reports is relevant

to both theories of honest-services fraud, regardless of whether the public officials he wined and

dined were required to report “local meals” on their financial disclosure forms.  In United States

v. Harvey, the Fourth Circuit held that a material misrepresentation or concealment of fact is an

element of honest-services fraud.  532 F.3d 326, 333 (4th Cir. 2008).  Although the government

does not believe that such an element fits comfortably within a bribery theory of honest-services

fraud, the government has accepted the element in this case.  Ring’s concealment of recipients’

names—like his use of the term “fruit” and unwillingness to tell his accounting department the
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public officials whom he had wined and dined—goes to Harvey’s material misrepresentation

element of honest-services fraud, whatever the theory.

VIII. Coughlin’s Job Is Part of the Stream of Things of Value, But Is Not Itself an
Actionable Conflict of Interest                                                                                            

The government will not argue that Coughlin’s discussions of employment with Ring rise

to the level of a conflict of interest actionable under §§ 1343 and 1346.  However, Ring’s offer of

employment is a thing of value that the jury may consider as part of the illicit stream.  United

States v. Ring, 628 F. Supp. 2d 195, 214 n.9 (D.D.C. 2009) (“Honest services bribery can thus

involve the exchange of official actions for more speculative economic benefits such as future

legal employment . . . .”).7

IX. The Same Things of Value Can Be Given in Exchange for an Official Act and for or
Because of That Official Act                                                                                              

The same things of value can be given in exchange for an official act and for or because

of that same official act.  A simple example demonstrates that one thing of value can be both an

illegal gratuity and a bribe.  If Person A hands Public Official B $10,000 and says, “Thank you

for voting to award my company a contract yesterday, I expect you to award me another contract

tomorrow,” Person A has just paid a gratuity and a bribe.  Similarly, if Ring gave tickets both to

thank a public official for an official act and in exchange for the public official’s help if and

when the need arose, he would violate both the gratuity and honest-services fraud statutes.  In

fact, the same gift for the same official act can constitute both a gratuity and a bribe.  Cf. United

 The same argument obviously applies to the offer of a job for Julia Doolittle in 2000 as7

well as the actual job that was provided in 2002 to 2004.
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States v. Passman, 460 F. Supp. 912, 916 (W.D. La. 1978).  The Court should not force the

government to elect between the two.  Id.  

In any event, even if the Court disagrees with that premise, it is up to the jury to

determine Ring’s intent, i.e., whether Ring gave a gift in exchange for an official act or for or

because of an official act.  

CONCLUSION

For all of the foregoing reasons, the government respectfully submits that the Defendant’s

motions should be denied.

Respectfully submitted,

RAYMOND N. HULSER
Acting Chief
Public Integrity Section

STUART M. GOLDBERG
Acting U.S. Attorney
District of Maryland
Special Attorney to
     the Attorney General

STEVEN A. TYRRELL
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Fraud Section
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1400 New York Ave. NW, 12th Fl.
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michael.ferrara@usdoj.gov

NATHANIEL B. EDMONDS
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MICHAEL J. LEOTTA
Appellate Chief, District of Maryland
Special Attorney to the Attorney General
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I certify that on September 24, 2009, I served a copy of the above opposition on Andrew

T. Wise, Esq. and Timothy P. O’Toole, Esq., counsel for defendant Kevin A. Ring, via filing
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/s/ MICHAEL FERRARA
Trial Attorney
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